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Effective date.
47 USC 207 note.
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(4) The term ' means any type

advertising s by Commmxon under tubucu
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TECHNICAL AMENDMENTS

Sec. 1234. (a) Section 396(g) of the Communications Act of 1934 (¢7
USC 396(g)) is amended by striking out ph (5) thereof, angq

b) Secﬁon%i ﬁ(go:mununom Act of 1934 47 USC

39715) is Amonded ltnkinc out “, Education, and Weifare”
inserting in lieu thereof “Human Services”. sad

CHAPTER 2—TELEVISION AND RADIO BROADCASTING

TELEVISION AND RADIO LICENSR TERMS

Sec. 1241, (a) Section 307(d) of the Communications Act of 1934 (47
Uso(?i%?&m'm " after “operation of
operation of a”™;
2 mihngout‘thmm"ud: lace it appears the
%Zw«mm ndiopbro-dca:ung ﬁ::'
] stal
“da-ofd.aﬂon"
(Qby after the first sentence thereof the following
sentence license granted for the operation of a radio
wmmuu.mammm“

t(5)!!, ‘uhvidou after “In the case of” the first place
ita
& W“fwumdwwwmnyemm

h‘
radio broadcasting station lcenses,” after “licanses,” the
ﬁm it therein;

and
M “for a term of” after “and”™ the third place it
therein.

(b) The amendments made in subsection (a) shall lyt&t:l;vidcn

and radio broadcasting licenses ted or ren ‘ederal
Cmmumm@mmm&m-dmwmdm

GRANTING OF CERTAIN INTTIAL LICENSES AND PFERMITS BASKD ON
SYSTEM OF RANDOM EELECTION

Sac. 1242. (a) Section 309 of the Communications Act of 1984 (47
U&G”)inwbyddh‘nmndwmﬂdbﬁum

wi“t(h?rup‘am tothoqualiﬂeuﬂa":lhd ta for an nn(oll)'
construction permit shall be made notice and fors
hearing, except that the of section 40%eX2) shall not apply
in the case of any such
“(M'lbg.aml-ionnhnmb&hmh to
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ger this subsection, groups or organizations, or members of groups
$RCT anizations, which are underrepresented in the ownership of
?;,:Communxwtxom facilities or properties will be granted signifi-

. ferences.

@,‘B%rxe';:er%ommissiqn shall have autharity to require each qualified

licant seeking a significant preference under subparagraph (A) to
apg it to the Commission such information as may be necessary to
34%ble the Commission to make a determination regarding whether
ench applicant shall be granted such preference. Such information
’;,u be submitted in such form, at such times, and in accordance
3th such procedures, as the Commission mgg require.

“4XA) 1Phe Commission, not later than 180 days after the effective
daté of this subsection, shall, after notice and opportunity for hear-
ng, prescribe rules establishing a eystem of random selection for use
g“{h, Commission under this subsection in any instance in which the
szxm'ssion. in its discretion, determines that such use is appropriate
for the granting of any license or permit in accordance with para-

1).
‘r‘.‘( h)(’!'he Commiss'i:loln sﬂ thm'e authority to ame::;l such rules
ime to time to the extent necessary to carry out the provisions
f,? :gjgug:ubsectio?. A;y such amendment shall be made after notice

rtunity for hearing.”.

m{%;: e COnt:ymision shall have authority to use the system of
random selection established by the Commission under section 30%(D)
of the Communications Act of 1934, as added in subsection (a), with
to any application for an initial license or construction permit
which will involve any use of the electromagnetic spectrum and

Cha) is filed with the Commission after the date of the enactment
of this Act; or _

(2) is pending before the Commission on such date of enactment
but has not been designated for hearing on or before such data of
enactment.

SPECIAL REQUIREMENTS RELATING TO BROADCASTING STATION LICENSE
APPLICATIONS

Sec. 1243. Section 311 of the Communications Act of 1934 (47 US.C.
31D is amended by adding at the end thereof the following new
subsection:

“(dx1) If there are pending before the Commission two or more
applications for a license granted for the operation of a broadcasti
sation, only one of which can be granted, it shall be unla
wthout npgmvnl of the Commission, for the applicants or any of
them to effectuate an agreement whereby one or more of such
spplicants withdraws his or their application or applications in
ex for the payment of money, or the transfer of assets or any
other of value by the remaining applicant or applicants.

(2) ngnl:t for Commission approval in any such case shall be
made n wrd jointly by all the parties to the agreement. Such
request shall contain or be accompanied by full information with
""F to the agreement, set forth in such detail, form, and manner
& the Commission shall require.

"3) The Commission shall approve the agreement only if it deter-
mines that (A) the agreement i3 consistent with the public interest,
mvemence: or necessity; and (B) no y to the agreement filed its

nl;:gzhcauon for the purpose of reaching or carrying out such

95 STAT. 737

Rules on random
selection.

47 USC 309 note.
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HOUSE CONFERENCE REPORT NO. 97-208

(page 633]

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendment of the Senate to the bill (HR. 3982) entitled, “An Act
to Provide for Reconciliation Pursuant to Section 301 of the First
Concurrent Resolution on the Budget for Fiscal Year 1982, submit
the following joint statement to the House and the Senate in expla-
nation of the effect of the action agreed upon by the managers and
recommended in the accompanying conference report:

The Senate amendment to the text of the bill struck out all of
the House bill after the enacting clause and inserted a substitute
text.

The House recedes from its disagreement to the amendment of
" the Senate with an amendment which is a substitute for the House
bill and the Senate amendment.

The joint statement of managers which follows was prepared by
the Committees on Jurisdiction, but is arranged by title of the con-
ference agreement. A brief overview by the Committees on the
Budget appears at the beginning.

StaTemenT or BUDGET CoMMITTEE MANAGERS

By approving the First Budget Resolution for Fiscal Year 1982,
which included reconciliation instructions, Congress continued and
expanded its efforts to maintain control over Federa] expenditures.
Those reconciliation instructions directed fourteen Senate and fif-
teen House committees to report legislation achieving upracedent.
ed reductions which img:ct on Federal spending during fiscal years
1981, 1982, 1983 and 1934.

The provisions of the Omnibus Budget Reconciliation Act of 1981
are the culmination of the work of the committees in complying
with the reconciliation directives. Real savings have been achieved
which compare favorably with the reconciliation bills as passed by
the House and Senate.

The managers for the Committees on the Budget wish to ac-
knowledge the extraordinary efforts of the conference participants,

articularly the chairmen and ranking Members of the House and
nate committees, in achieving these savings.

What follows in this statement of managers is a title by title ex-
planation of the conference agreement. This explanation has been
prepared by the committees which determined the provisions of the
conference agreement which are in their separate jurisdictions.
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review occasionally brings to light certain matters with respect tg o
broadcaster’s performance that may otherwise have gone undetect.
ed. However, the most serious station deficiencies are generall

brought to the Commission's attention through complaints filed
during the license term. Since this complaint process will continye
the public will have ample opportunity to bring such matters
{a_romptly to the Commission’s attention. Thus, an extenion of the
icense term will not lessen the Commission's oversight and en.
forcement powers necessary to protect the public.

OTHER RADIO AND TELEVISION PROVISIONS

The Senate reconciliation bill contained numerious provisions
with respect to the deregulation of radio and television. The Senate
receded from its position with respect to the following sections of
its bill: 1) Section 444-2(a) extending radio license terms indefinite-
ly; 2) Section 444-2(b) creating new procedures with respect to lj-
cense revocation; 3) Section 444-4 prohibiting the FCC from requir-
ing radio licensees to:

a) provide news, public affairs, or locally produced programs;

b) adhere to a particular programming format

¢) maintain program logy;

d) ascertain needs and interests, of the area served;

e) restrict the length or frequency of commercials;

4) Section 444-4 requiring the Commission to report annually to
Congress on the elimination of regulation relating to radio broad-
casting; 5) Section 445-3 prohibiting the Commission from consider-
ing a competing television broadcast applicant while it is consider-
ing whether to renew the existing license; 6) Section 445-3 creating
a new standard for television license renewal; 7) Section 445-4 pro-
viding that a station be reassigned to states presently without any
existing commercial VHF station when a channel assignment be-
.comes available in a neighboring state;

RANDOM SELECTION OF INITIAL LICENSES

The Senate bill included amendments to Section 309 of the Com-
munications Act which permitted the Federal Communications
Commission, in its discretion, where there is more than one appli-
cant for a radio or television broadcast frequency that becomes
available, to grant the application based on a system of random se-
lection (i.e., lottery) to be developed by the Commission. The confer-
ence agreement adds a new subsection to Section 309 directing the
FCC to establish rules within 180 days of enactment of this legisla-
tion, setting forth the procedures to be followed in any Commission
proceeding in which the FCC, in its discretion, decides to t any
initial license or construction permit on the basis of random selec-
tion. The conferees intend that this provision may be applied by
the Commission to the grant of any license for use of the electro-
magnetic specturm in which there are mutually exclusive appli-
cants for the same license. .

The legislation provides that the Commission is to determine,
prior to conducting any random selection procedure. that each 8p-
plicant who is to be included in the random selection meets the
minimum or basic qualifications set forth in Section 308(b) of the
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Act. [t is the firm intention of the conferrees that Section 309(jx2)
requires the Commission to conduct at most a “'paper”’ hearing n
making a determination of minimum qualifications rather than a
trial-type hearing. See U'S v Flomda £ast Coest Ratluayv Co.. 410
U S, 224, 2382245 -13731 The conferees direst that the Commission
expedite :ts determination of minimum Jua::ficatens in crder that
the random selection proceed:ng :tseif not ce delaved. The Commis-
sion couid, for :nstance. delegate authoriiy 'o determine such quaii-
fications 0 the appropriate Bureau Chiel. The provisions of Section
08¢ 2! of the Act shall not apply to the Commussion’s determina-
uon of minimum qualifications.

Section 30%j¢3) is added direct:ng the Commussion o establish
rules and procedures to ensure that signiicant preferences are
given to any groups or organizations. or members of groups or or-
ganizations, which are underrepresented :n the gwnership of tele
communications facilities or properties. [t :s the firm intention of
the conferees that ownership by minonties. such as blacks and his-
panics, as well as by women, and ownership by other underrepre-
sented groups. such as labor unions and community organizations,
is to be encouraged through the award of significant preferences in
any such random selection proceeding. These are groups which are
inadequately represented in terms of nationwide telecommunica-
tions ownership, and it is the intention of the conferees in estab-
lishing a random selection process that the objective of increasing
the number of media outlets owned by such persons or groups be
met.

The conferees note that the current system ‘based on compara-
tive proceedings) of awarding licenses where mutually exclusive ap-
plicants exist often produces substantial delays and burdensome
costs on both the applicant and the Commission. it is the intention
of the conferees by authorizing the Commission to conduct random
selection of licenses that these costs and burdens be alleviated. By
making a determination that all applicants participating in the
random selection process meet the Section 308(b) basic qualifica-
tions. however, the public continues to be protected from unquali-
fied lizensees.

By the establishment of basic qualifications and the elimination
of initial comparative hearings, the conferees intend that much of
the present delay and expense can be eliminated with no adverse
effect on the provision of services to the public.

The conferees wish to emphasize that a random selection pro-
ceeding is to be used by the Commission in its discretion. and that
the conferees do not intend to discourage the use of the compara-
tive hearing process by the Commission where, due to a sufficiently
small number of applicants or for other reasons, a comparative pro-
ceeding would better serve the public interest, convenience and ne-
cessity.

The conferees note that delays and expense which are often in-
curred with respect to certain comparative proceedings can. in an
of themselves, present a substantial barrier to entry into telecom-
munications markets by those who are presently unable to incur
such costs. Thus, a random selection proceeding will encourage
thosed presently discouraged by these barriers to seek a license
award.
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The conferees are particularly concerned with the delay that will
result if comparative proceedings are used to award licenses for
low-power television service. The Commission has already received
over 3,000 applications. most of which are, or will be, mutually ex.
clusive with other applications. Unless alternate procedures are de-
vised, *he Commuission will have geometric increase in comparative
hearings and many years of delay in action on these applications.
The conferees note that a matter such as this is ideally suited for
the application of random selection procedures. By authorizing the
Commission to apply random selection to any license application
already submitted. but not yet designated for hearing, it will be
possible to process low-power television applications rapidly on a
random selection basis.

Section 309(jx4) directs the Commission, after notice and opportu-
nity for hearing, to prescribe rules establishing a system of random
selection. The conferees intend that the Commission will imple-
ment this section in accordance with 3 U.S.C. 533.

FRIVOLOUS LICENSE APPLICATIONS

Section 1243 adds a new subsection 311(d) to the Communications
Act of 1934. This subsection makes it unlawful, without approval of
the FCC, for the applicants for a broadcasting station license to ef.
fectuate an agreement whereby one or more of the applicants with-
draws their application or applications in exchange for the pay-
ment of money, or the transfer of assets or any other item of value
from the remaining applicant or applicants.

Subsection 311(d) is intended to prevent a situation in which a

rson files a frivolous application for a station license in order to

arass an incumbent which is applyini for renewal of its license
(or anK other legitimate applicants for the same license), and offers
to withdraw the frivolous applications upon payment of money or a
transfer of assets by the legitimate applicant. Payment or transfer
could be either to the frivolous applicant or to third parties.

Under paragraph (dXx3), the FCC may approve an agreement be-
tween or among applicants, as described in paragraph (dx1), only if
the Commission finds that the agreement is consistent with the
public intrest, convenience and necessity, and also that no party to
the agreement filed its license application for the purpose of reach-
ing or carrying out such an agreement.

ALLOCATION OF VHF TELEVISION STATION TO NEW JERSEY AND
DELAWARE

The House conferees wish to note that they argued strongly for
an amended version of a provision in the Senate bill which would
have provided that a VHF television license be reassigned, if tech-
nically feasible, from a neighboring state to New Jersey or Dela-
ware if such license was revoked or denied EI' the Commission. The
Senate would not accept any provision dealing with this issue in
the context of the legislation agreed to in this conference. However,
the Senate conferees were sympathetic to the situation in New
Jersey and Delaware.
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PUBLIC LAW 97-259—SEPT. 13, 1982

Public Law 97-259
97th Congress
An Act

To amend the Communications Act of 1934, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
Un:ted States of America in Congress assembled,

TITLE [-COMMUNICATIONS AMENDMENTS

SHORT TITLE

Secrion. 101. This title may be cited as the “Communications
Amendments Act of 1982".

FINANCIAL INTERESTS OF MEMBERS AND EMPLOYEES OF FEDERAL
COMMUNICATIONS COMMISSION

Sec. 102. Section 4(b) of the Communications Act of 1934 (47 US.C.
154(b)) is amended to read as follows:

“(bX1) Each member of the Commission shall be a citizen of the
United States.

“(2XA) No member of the Commission or person employed by the
Comzmslon shall—

(1) be financially interested in any company or other entity
engaged in the manufacture or sale of telecommunications
equipment which is subject to regulation by the Commission;

“(il) be financially interested in any company or other entity
engaged in the business of communication by wire or radio or in
the use of the electromagnetic spectrum;

“(iii) be financially interested in any company or other entity
which controls any company or other entity specified in clause
(D) or clause (ii), or which derives a significant portion of its total
income from owmership of stocks, bonds, or other securities of
any such company or other entity; or

“(iv) be employed by, hold any official relation to, or own any
stocks, bonds, or other securities of, any person significantly
regulated by the Commission under t!m Act;

except that the prohxbmons established in this subparagraph shall
apply only to financial interests in any company or other entity
which has a significant interest in communications, manufacturing,
or sales activities which are subject to regulation by the Commis-
sion.
“(BXi) The Commission shall have authority to waive, from time to
time, the application of the prohibitions established in subpara.
ph (A) to persons employed by the Commission if the Cozmmsmon

etermines that the cial interests of a person which are
involved in a icular case are minimal, except that such waiver
authori be subject to the provisions of section 208 of title 18,

United States Code. waiver authority established in this lubpar
sgraph shall not apply with respect to members of the Commission.

96 STAT. 1087

Sept. 13, 1982
‘HR. 3239]

Communications
Act of 1934,
amendment.

Communications
Amendments
Act of 1982

47 USC 609 note.

Prohibitions.

Waiver
authority.
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95 Stat. 726

Hearing.

appears therein the following: “, or which the Commission by rule
has authorized to operate without a license under section 307(ex1),”.

AUTHORIZATION OF TEMPORARY OPERATIONS

Sec. 114. Section 30%f) of the Communications Act of 1934 (47
U.S.C. 30%f) is amended—

11) by striking out “emergency’’ each place it appears therein
and inserting in lieu thereof "“‘tempo "

12) by striki glout “one additional period” and inserting in
lieu thereof “additional periods’’; and

(830) gy striking out “ninety days’' and inserting in lieu thereof
“1 ays”.

RANDOM SELECTION SYSTEM FOR CERTAIN LICENSES AND PERMITS

Sec. 115. (a) Section 30%iX1) of the Communications Act of 1934
(47 US.C. 30%ix1)) is amended—

(1) by striking out ‘“‘applicant” the first place it appears
therein and inserting in lieu thereof “application”; and

(2) by striking out “the qualifications of each such applicant
under section 308(b)” and inserting in lieu thereof “that each
such application is acceptable for filing”.

(b) Section 30%iX2) of the Communications Act of 1934 (47 US.C.
309%ix2)) is amended to read as follows:

‘(2) No license or construction permit shall be granted to an
applicant selected pursuant to pa.rai-aph (1) unless the Commission
determines the qualifications of such applicant pursuant to subsec-
tion (a) and section 308(b). When substantial and material questions
of fact exist concerning such qualifications, the Commission shall
conduct afhmamgearing in o;d;r to make such tJc;let.a)nmma tions. For tlge
purpose o ing such determinations, the Commission may, by
rule, and notwithstanding any other provision of law—

“(A) adopt procedures for the submission of all or part of the
evidence in written form;

“(B) delegate the function of presiding at the taking of written
evidence to Commission employees other than administrative
law judges; and

“(C) omit the determination required by subsection (a) with
respect to any application other than the one selected pursuant
to paragraph (1).”.

cX1) Section 30%iX3XA) of the Communications Act of 1934 (47
US.C. 30%X3XA)) is amended by striking out “, groups” the first
place it ap therein, and all that follows ugh the end
thereof, and inserting in lieu thereof the following: “used for grant-
ing licenses or construction permits for any media of mass communi-
cations, significant preferences will be granted to applicants or
groups of applicants, the t to which of the license or permit
would increase the diversification of ownership of the media of mass
communications. To further diversify the ownership of the media of
mass communications, an additional significant preference shall be
granted to any applicant controlled by a member or members of a
minority group.”.

(2) Section iX3) of the Communications Act of 1934 (47 US.C.
309%(iX3)) is amended by adding at the end thereof the following new
subparagraph:

*(C) For purposes of this paragraph:

3
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“f{) The term ‘media of mass communications’ includes talevi-
sion, radio, cable television, multipoint distribution service,
direct broadcast satellite service, and other services, the li-
censed facilities of which may be substantially devoted toward
providing programming or other information services within
the editorial control of the licensee.

‘(i) The term ‘minority group’ includes Blacks, Hispanics,
American Indians, Alaska Natives, Asians, and Pacific
Islanders.”.

(d) Section 30%iX4XA) of the Communications Act of 1934 (47
U.S.C. 309(iX4XA) is amended by striking out “effective date of this
subsection” and inserting in lieu thereof “‘date of the enactment of
the Communications Technical Amendments Act of 1982”,

AGREEMENTS RELATING TO WITHDRAWAL OF CERTAIN APPLICATIONS

Sec. 116. (a) Section 311(cX3) of the Communications Act of 1934
(47 U.S.C. 311(cX3)) is amended by striking out “the agreement’”’ the
second place it appears therein and all that follows through the end
thereof and inserting in lieu thereof the following: “(A) the agree-
ment is consistent with the public interest, convenience, or neces-
sity; and (B) no party to the agreement filed its application for the
purpose of reaching or carrying out such agreement.”.

(b) Section 311(dX1) of the Communications Act of 1934 (47 US.C.
311(dX1)) is amended by striking out “two or more’ and all that
follows through “station” and inserting in lieu thereof the following:
“an application for the renewal of a license granted for the oper-
ation of a broadcasting station and one or more applications for a
construction permit relating to such station”.

(c) Section 311(dX3) of the Communications Act of 1934 (47 US.C.
311(dx3)) is amended by striking out “license”.

WILLFUL OR REPEATED VIOLATIONS

Sec. 117. Section 312 of the Communications Act of 1934 (47 US.C.
312) is amended by adding at the end thereof the following new
subsection:

“(f) For purposes of this section:

“(1) The term ‘willful’, when used with reference to the
commission or omission of any act, means the conscious and
deliberate commission or omission of such act, irrespective of
any intent to violate any provision of this Act or any rule or
regulation of the Commission authorized by this Act or by a
treaty ratified by the United States.

“(2) The term ‘repeated’, when used with reference to the
commission or omission of any act, means the commission or
omission of such act more than once or, if such commission or
omission is continuous, for more than one day.”.

APPLICABILITY OF CONSTRUCTION PERMIT REQUIREMENTS TO CERTAIN
STATIONS

Sec. 118. Section 31%a) of the Communications Act of 1934 (47
U.S.C. 31%a)) is amended by striking out “the construction of which
is begun or is continued after this Act takes effect,”.

‘Media of mass
communica-
tions. ’

“Minocxty
group.

95 Stat. 737.

Definitions.
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COMMUNICATIONS AMENDMENTS ACT
PL o3t

HOUSE CONFERENCE REPORT NO. 97-763

[page 17)
JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R. 3239) to amend the
Communications Act of 1934 to authorize appropriations for the ad-
ministration of such Act, and for other purposes. submit the follow-
ing joint statement to the House and the Senate in explanation of
the effect of the action agreed upon by the managers and recom-
mended in the accompanying conterence report:

The Senate amendment to the text of the bill struck out all of
the House bill after the enacting clause and inserted a substitute
text.

The House recedes from its disagreement to the amendment of
the Senate with an amendment which is a substitute for the House
bill and the Senate amendment. The differences between the House
bill, the Senate amendment, and the substitute agreed to in confer-
ence are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the conferees,
and minor drafting and clarifying changes.

TITLEI

SHORT TITLE
House bill

The House bill provided that the bill may be cited as the “Feder-
al Communications Commission Authorization Act of 1981."”

Senate amendment

The Senate amendment provided that this title may be cited as
the “Communications Amendments Act of 1982."

Conference substitute

The conference substitute adopts the Senate provision.

While the Communications Act of 1934 has been amended sever-
al times since its initial Yassage. it has never received a thorough
technical overhaul and clean-up. The Act still contsins numerous
instances of obsolete language, while imposing regulatory require-
ments and responsibilities upon the FCC which are no longer nec-
essary in light of advancements in technology and changed circum-
stances.

While many of the provisions of the Conference Substitute are
merely technical revisions of existing law, several provisions
permit the FCC to have greater flexibility in reorganizing staff, in
carrying out its duties, and in reducing the amount of unnecessary
paperwork.
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Tre Ccnferees note that requiring the Commussion to find the ap-
plicant se.ected by the lottery fully qualified prior to the grant of
the .icense to that applicant protects the public from unquaiified
licensees, while affording the Commission :he relief from the
burden of having to pass on the full range of qualifications of every
applicant. As with the use of non-ALJs to conduct hearings. the
post-selection assessment of qualifications process is strictly imited
to the lottery context and should not be utilized in the traditional
comparative process.

Application of preferences in a random selection system.—I[t is the
firm intent of the Conferees that traditional Commission objectives
designed to promote the diversification of control of the media of
mass communications be incorporated in the administration of a
lottery system under section 309(1), as amended by this legisiation.
The Commission’s application of its Policy Statement on Compara-
tive Broadcast Hearings, | F.C.C.2d 393 (1963), has resulted in sig-
nificant comparative advantages to minority<ontrolled applicants
and to applicants with a low degree of ownership interest in mass
communications media. While the degree of advantage, merit, or
preference heretofore awarded to such applicants need not be pre-
cisely duplicated in the administration of a random selection
system, the Conferees expect that the Commission's lottery rules
will provide significant freferences to applicants (especially those
who are minoritycontrolled), the grant to whom of the license or
permit sought would increase the diversification of the media of
mass communications. The Conferees intend that two distinct di-
versity preferences be applied where appropriate: a media owner-
sh‘ilp preference and a minority ownership preference:

he underlying policy objective of these preferences is to pro-
mote the diversification of media ownership and consequent diver-
sification of programming content. This diversity principle is
grounded in the First Amendment, as illuminated in a line of cases
in large part stemming from Associated Press v. United States,
where the Supreme Court stated that the First Amendment “rests
on the assumption that the widest possible dissemination of infor-
mation from diverse and antagonistic sources is essential to the
welfare of the public.” 326 U.S. 1, 20 {1945). Thus, in finding that
the “public interest, convenience, and necessity” would be served
by granting a given mass communications media license, “the Com-
mission simply cannot make a valid public interest determination
without considering the extent to which the ownership of the
media will be concentrated or diversified by the grant of one or an-
other of the applications before it.” Citizens Communications
Center v. FCC, 447 F.2d 1201, 1213 n. 36 (D.C. Cir. 1971).
The nexus between diversity of media ownership and diversity of
rogramming sources has been repeatedly recognized by both the
mmission and the courts. For example, in promulgating its “con-
centration of control” regulations, the Commission stated that “the
fundamental purpose of this facet of the multiple ownership rules
is to promote diversification of program and service viewpoints as
well as to prevent any undue concentration of economic power zon-
trary to the public interest.”” Amendment of Sections 3.35, 3.240,
and 3.636, Report and Order, 18 F.C.C. 288 (1933), affd. United
States v. Storer Broadcasting Co., 351 US. 192'1956). In its rule-
. 76 SCt. 763, 100 L.EA. 1081.
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making on low power television, the Commission noted that it has
received expressions of interest from munorities wishing to develop
new services and that it “specificaily encourages this interest, and
fully intends that the inauguration of this new broadcast service be
the occasion for assuring enhanced diversity of ownership and of
viewpoints in television broadcasting.” Low Power Television
Broadcasting, Notice of Proposed Rulemaking, 32 F.C.C. 2d 47, 77
(1980). In TV 9, Inc. v. FCC, a landmark case dealing with compara-
tive merit for minority applicants, the court stated “that it is upon
ownership that public policy places primary reliance with respect
to diversification of content, and that historically has proved sig:
nificantly influential with respect to editorial comment and :the
presentation of news.” 495 F.2d 929, 938 «D.C. Cir. 1973), cert.
dented, 418 U.S. 986 (1974).

Common carrier licensees are often not engaged in the provision
of information or mass media services over their facilities which
they control. When common carrier licensees do exert such control,
by definition they do not exclusively control the content of the in-
formation or programming which is transmitted over their facili-
ties. Thus, Section 309(i), as amended by this bill, only requires sig-
nificant preferences to be applied to licenses or construction per-
mits for any media of mass communications. This permits the Com-
mission to use a lottery without preferences for services such as
common carrier “beepers,” for which there is a large back-log of .
applications.

A question arises as to the administration of a lottery in services
which may be neither clearly common carrier nor broadcast enti-
ties (such as multipoint distribution service), or services in which
the applicant may be able to self-select either common carrier or
broadcast status (such as the Commission's treatment of the direct
broadcast satellite service). The Conferees intend that the Commis-
sion apply significant preferences, if it decides to use a lottery
system for these services, to the extent that the licensees have the
ability to provide under their direct editorial control a substantial
proportion of the programming or other information services over
the licensed facilities. If such services are treated by the Commis-
sion in the future strictly as common carrier services with no abili-
ty on the part of the licensee to exercise direct editorial control
over a substantial proportion of the programing offered over its
facilities, no preferences need be applied in using a lottery system
for those services.

Characteristics of the preferences.—One important factor in diver-
sifying the media of mass communications is the degree of appli-
cants’' ownership interest in other media of mass communications.
Thae definition of media of mass communications relevant here in-
cludes the entities listed in section 30%iX3XCXi), as amended by
this Act, plus daily newspapers, which the Commission has long re-

as important in considering the diversification of the media.

e.g., Multiple Ownership of Standard, FM and Television

Broadcast Stations, Second Report and Order, 50 F.C.C.2d 1046,

modified, Memorandum Report and Order, 53 F.C.C.2d 389 (1975),

aff'd sub nom., FCC v. Natl Citizens Comm. for Broadcasting, 436

U.S. 775%(1978); Policy Statement on Comparative Broadcast Hear-
ings. 1 F.C.C.2d 393, 394-95 (1963).

2. 98 5.Ct. 209, 36 L.Ed 2d 897,
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To the degree an applicant for a license or permit for the media
of mass communications has controlling interest in no other, or few
other. media entities, the poiicy of diversifying media ownership
wouid be promoted by the grant of the license to such an appticant.
Thus, the Conferees inteng that in the administration of a lottery
to be used for granting licenses or construction permits for any
media of mass communications, the Commission award a signifi-
cant media ownership preference to those applicants whose owners
control no other media of mass communications. The Conferees be-
lieve that the amount of this preference must be no less than a
fixed relative preference of 2:1 for each such application. Thus,
each such situated applicant must be awarded a preference so that
its chances of being granted the license in a lottery are at least
doubled from what its chances would be if a straight random selec:
tion process without preferences were conducted. Similarly, a
media ownership preference should be awarded to those applicants
whose owners, wgen aggregated. "have controlling interest ‘over
50%) in 1, 2, or 3 other media of mass communications. The Confer-
ees believe that the amount of this preference must be no less than
a fixed relative preference of 1.3:1 for each such application. No
media ownership preference should be awarded to appficants whose
owners, when aggregated, have controlling interest (over 30%) in
more than 3 other media of mass communications properties.

The Conferees are concerned that the objectives of this media
ownership preference scheme might be diluted where there are
large numbers of applicants in a given use of a lottery. To help
insure that these preferences have appreciable impact on the re-
sults of the lottery, adjustments in the preferences awarded may be
required where there is a relatively large number of total appli-
cants compared to the number of applicants deserving of the media
ownership preference.

The Conferees intend that the Commission assign applicants to
groups based on the number of other media of mass communica-
tions owned. A specific multiplier (preference) factor should be ap-
rlied to each applicant in a given group, the factor varying inverse-
y with the number of media of mass communications owned by the
applicants in that particular group. After the appropriate prefer-
ence factor is applied to each preferred applicant, the overall likeli-
hood of selecting an applicant from one of the preferred groups
should be calculated. If this probability does not meet or exceed 4,
the individual applicant selection probabilities should be recomput-
ed to bring the combined preferred grou%:nrobabilitiu to no less
than. 4 (See Administering the System of Random Selection, infra).

A second important factor in diversifying the media of mass com-
munications is the degree of applicants’ ownership interest in other
media of mass communications which are in, or close to, the com-
munity being applied {or. See Policy Statement on Comparative
Broadeast Hearings, 1 F.C.C. 2d 393, 393 (1965). The Commission
Nes recognized the importance of this factor in promulgating local
-Sguls-ownership rules barring the common ownership of a VHF
<Wlevision station and an aural (AM or FM radio) station in the

“sliime community, Multiple Ownership of Standard, FM and Televi-
sion Broadcast Stations. First Report and Order, 22 F.C.C. 24 306
(1970), modified, Memorandum Opinion and Order, 28 F.C.C. 24 662
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1971} and barring daily newsvaper—broadcast staiion combina-
tions under common ownership in the same community. Multiple
Ownership of Standard, FM and Television Broac:zast Stations.
Second Report and Order, 30, F.C.C. 2d 1046. modified. Memoran-
dum Report and Order, 33 F.C.C. 2d 389 119753, aif'd sub nom. FCC
v. Natl Citizens Comm. for Broadcasting, 436 U.S. 7751978

The Conferees strongly believe that tge avoidance of local owner-
ship concentration should continue to be a factor of major signifi-
cance in promoting diversity in the licensing process. Where an ap-
plicant for a license or permit has controlling interest over 30 per-
cent; in any other medium of mass communications which would
be co-located with the licensed facility sought, it wouid not promote
diversity to give such an applicant a preferred status relative to
other applicants. Thus. in the administration of a lottery system to
be used for licenses or permits in the media of mass communica-
tions, no media ownershiﬁ preference should be awarded to any ap-
plicant whose owners, when aggregated, have controlling interest
(over 30 percent) in any medium of mass communications which is
licensed to serve, franchised to serve (in th case of a cable televi-
sion system), or primarily serves (in the case of a daily newspaper)
the community of license for which of the grant is sought.

The Conferees expect that the Commission will make certifica-
tion as to whether or not an applicant has a controlling interest in
any media of mass communications in the community of license of
the grant sought a prerequisite for an acceptable application for a
license or J)ermit for a medium of mass communications. Appli-
cants who do have such ownership interests should be ineligible for
a media ownership preference, notwithstanding the possibility that
they might otherwise receive a preference by virtue of owning only
a few media of mass communications. In sum, awards of licenses
which would increase local media ownership concentration, by defi-
nition would not further the goal of diversifying media ownership,
and thus the Conferees intend that such applications not be eligibre
for a diversity preference.

A third important factor in diversifying the media of mass com-
munications is promoting ownership by racial and ethnic minor-
ities—groups that traditionally have been extremely underrepre-
sented in the ownership of telecommunications facilities and media
properties. The policy of encouraging diversity of information
sources is best served by not only awarding preferences based on
the number of properties already owned, but also by assuring that
minority and ethnic groups that have been unable to acquire any
significant degree of media ownership are provided an increased
opportunity to do so. It is hoped that this Qrpmach to enhancing
diversity t‘rou(h such structural means will in turn broaden the
nature and g}n of information and programming disseminated to
the- public. The Conferees find that the effects of past inequities
stemming from racial and ethnic discrimination have resulted in a
savere underrepresentation of minorities in the media of mass com-
munications, as it has adversely affected their participation in
other sectors of the economy as well. We note that the National As-
sociation of Broadcasters recently reported that of 8,748 commer-
cial broadcast stations in existence in December 1981, only 164, or
less than two percent, were minority owned. Similarly, only 32 of
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the 1,386 noncommercial stations, slightiy over two percent, were
minority owned.

One means of remedying the past economic disadvantage to mi-
norities which has limited their entry :nto various sectars of the
economy, including the media of mass communications, while pro-
moting the primary communications policy objective of achieving a
greater diversification of the media of mass communications, is to
provide that a significant preference be awarded to minority-con.
trolled applicants in FCC licensing proceedings for the media of
mass communications. The narrowly-drawn preference scheme es-
tablished in section 309(i), as it is amended by this legislation, is
intended to achieve such a purpose. Evidence of the need for such
preferential treatment has been amply demonstrated by the Com-
mission, the Congress, and the courts. See, in this regard. State-
ment of Policy on Minority Ownership of Broadcast Facilities, 68
F.C.C.2d 979 (1978); FCC Minority Ownership Taskforce, Report on
Minority Ownership in Broadcasting +May 17, 1978 at 3, 7-9; and
Fullilove v. Klutznick, 448 U S. 448°(1980), and reports cited therein
at }g'én.ss. As the court stated in Citizens Communications Center
v. .

The Commission . . . may also seek in the public inter-
est to certify as licensees those who would speak out with
fresh voice, would most naturally initiate, encourage, and
expand diversity of approach and viewpoint. . . . As new
interest groups and hitherto silent minorities emerge in
our society, they should be given some stake in and chance
to broadcast on our radio and television frequencies.

447 F.2d 1201, 1213 n.36 (D.C. Cir. 1971) (citation omitted).

The Conferees intend that in the administration of a lottery to be
used for granting licenses or construction permits for any media of
mass communications, the Commission award a significant minor-
ity ownership preference to those applicants, a majority of whose
ownership interests are held by a member or members of a minor-
ity group. The Conferees believe that the amount of this preference
must be no less than a fixed relative preference of 2:1 for each such
application. For purposes of becoming eligible for this minority
ownership preference, individuals who are participants in a group.
partnership or corporate entities and who are members of difterent
minority or ethnic groups should be allowed to aggregate their
ownership interests to achieve a majority interest in any given ap-
plication. .

It is clear that the current comparative hearing process has not
resulted in the award of significant numbers of licenses to minority
groups. Many minority applicants are simply unable to participate
in comparative hearings which often take a considerable period of
time and require subtantial economic resources. The Conferees be-
lieve that a lottery preference scheme will greatly speed the proc-
ess of initial licensing awards, and will permit not only greater
numbers of minority groups to apply for licenses, but also will
result in the award of a greater proportion of available licenses to
minorities than has been the case to date.

It should be noted that such groups as women, labor unions. and
community organizations which were mentioned in the legislative

3. 100 S.Ct 2788, 63 L.Ed 24 0L 2288
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history of the lottery statute that was originally adopted. Confer-
ence Report on H.R. 3982, Omnibus Budget Reconciliation Act of
1921 —Book 2, H.R. Rep. No. 97-208, 97th Cong.. st Sess. 397
(1981), are all significantly underrepresented in the ownership of
telecommunications facilities. Such applicant groups would, of
course, be eligible for both media ownership ancfrminonty owner-
ship preferences if they meet the eligibility guidelines. The Confer-
ees expect that such groups will also substantially benefit from this
lottery preference scheme, and. consequently, the American public
will benefit by having access to a wider diversity of information
sources.

The operative definition of minority group is found in section
309(iX3XCXii), as amended by this bill. [t is the Conferees intention
that the definitions in Office of Management and Budget Statistical
Policy Directive No. 15, "Race and Ethnic Standards for Federal
Statistics and Administrative Reporting,” be utilized for guidance
with regard to any dispute as to an individual's membership in a
named group.

The Conferees direct the Commission to report to the Congress
annually on the effect of section 30%iX3) and whether it serves the
purposes stated. See generally Fullilove v. Klutznick, 448 US. 448,
310, 513 (1980). This report should include a statistical breakdown
of the characteristics of applicants involved in lottery proceedings,
those receiving preferences, and those actually awarded licenses.

The Conferees intend that both a media ownership preference
and a minority ownership preference will be available to all eligi-
ble applicants. Thus, for example, an applicant, a majority of which
is owned by minorities, and whose owners have no controlling own-
ership interests in the media of mass communications, would re-
ceive no less than a cumulative, 3:1 preference over an applicant
without preferences. Moreover, an applicant, a majority of which is
owned by minorities, but whose owners have controlling interest in
four media of mass communications properties or a medium of
mass communications serving the community of license of the
grant sought, would still receive a minority ownership preference
(though not being eligible for a media ownership preference).

With respect to both the media ownership and minority owner-
ship preferences, the Conferees expect that the Commission shall
evaluate ownership in terms of the beneficial owners of the corpo-
ration, or the partners in the case of a partnership. Similarly,
trusts will be evaluated in terms of the identity of the beneficiary.

Conferees expect that the preferences which will be awarded
in the administration of a lottery will result in a real and substan-
tial increase in the diversity of ownership in the media of mass
commaunications and consequent diversification of media view-
points: The Conferees note that this carefully designed preference
scliemse could be undermined by the rapid re-assignment or trans-
fed.of stations, construction permits, or licenses ted by a lot-
tery. Thus, it is the firm intent of the Conferees that for any mass
communications media service in which the Commission deter-
mines use of a lottery is prgropriate. it should retain its present
anti-trafficking rules (47 C.F.R. 73.3597 (1981)) or devise similar
protections to help ensure that the ve?y purg:ses sought to be
achieved by the preference scheme be fulfilled. Moreover, the Com-
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mission should require that the applicant that :s actually awarded
the license certifies that they have not entered into any agreement,
explicit or implicit, to transfer to ancther party after a period of
time any station construction permit or .icense awarded. If those
eiig:ble for preferences were simply applying for licenses for the
purpose of obtaining a quick proifit on the saie of the station once
the license is awarded, the entire lottery preference mechanism
would be undermined.

Adwmmstering the systen of random <eizctiny —~The Cominis-
sion’'s administration of the random selection system will differ de-
pending on whether the licenses are to be granted for the media of
mass communications or for non-media services. The lottery proce-
dure for the latter is extremely simple, with each applicant for a
given license receiving a selection probability of 1/x, where x
equals the total number of applicants.

The random selection system for mass communications media li-
censes, on the other hand, must take into account preferences for
ownership of few or no mass communications media entities, and
preferences for minority ownership, along with the total number of
ap_Flicaan for a given license.

he Conferees intend that the media ownership preference be
computed prior to the minority ownership preference. Those appli-
cants with no controlling ownership in mass communications
media should receive a fixed relative preference of 2:1; applicants
with controlling interest in one, two, or three mass communica-
tions media entities should receive a fixed relative preference of
1.5:1. Applicants with controlling interest in more than three mass
communications media entities or in at least one entity serving the
city of license should receive no media ownership preference. Fol-
lowing the award of media ownership preferences (where applica-
ble), each applicant's selection probability should be normalized
(i.e, adjusted to reflect its actual probability of being selected),
taking into account the total number of applicants in the lottery.

The Conferees are concerned that their objective of increasing
media diversity by granting preferences in the administration of a
lottery system will g: diluted in instances where the number of ap-
plicants for a given license is large. [t is important to ensure that
the media ownership preference will have an appreciable impact
on the results of the selection process. The award of preferences,
therefore, is not only intended to ensure that the lottery process is
conducted in a way which guarantees the consideration of certain
criteria which are of primary significance in the comparative hear-
ing process, but it is also intended to create a process which is
highly outcome-oriented in terms of furthering the actual granting
oﬁicema to those applicants who would most further diversity ob-
jectives.

y Thus, the Commission must ensure that the sum of the selection
probabilities of all applicants deserving of a media ownership pref-’
erence be no less than .40 for any given instance in which the lot-
tery is being used, even if after the award of the media ownership
preference the aggregated selection probabilities of all such appli-
cants awarded this preference totals less than 40 percent. The Con.
ferees intend that this be accomplished by adjusting the normalized
selection probabilities of each applicant deserving of a media own-
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To amend :he Communications Act of 1934 to promote diversity in broadcasting.

IN THE SENATE OF THE UNITED STATES

AucrsT 10 (legisiative day, AvGUsT 6), 1984

Mr. WiLson (for himself, Mr. INouYE, Mr. HatcH. and Mr. KENNEDY) intro-
duced the following bill; which was read twice and referred to the Committee
on Commerce, Science, and Transportation

A BILL

To amend the Communications Act of 1934 to promote
diversity in broadcasting.

1 Be it enacted by the Senate and House of Representa-

(S

tives of the United States of America in Congress assembled,
3 That this Act may be cited as the “Diversity in Broadcasting
4 Act of 1984".
5

) SEec. 2. Part I of title III of the Communications Act of
& 1934 (47 U.S.C. 301 et seq.) is amended by adding at the
7 end thereof the following new section:

8 “RESTRICTIONS ON OWNERSHIP

9 “SEc. 333. (a) The Commission may not appove an ap-

10- plication for a television broadcasting station license or for




